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On March 23, 2010 President Obama 

signed the Patient Protection and Afford-

able Care Act (PPACA) into law (H.R. 

3590). A second “reconciliation” bill to 

amend the PPACA with a number of fixes 

(H.R. 4872) was signed by the President on 

March 30, 2010. 

 

There are a large number of significant 

changes that will be implemented as early 

as six months after enactment of PPACA 

as well as others that will phase in over 

the next eight years. In this On Benefits, we 

will identify some of those new provisions 

as they will impact employers in 2010.  

The new provisions impact both self-

insured and fully-insured group health 

plans. 

 

Prohibition on Rescission 

Plans may not rescind coverage except in 

cases of fraud or intentional misrepresen-

tation.  

 

Comment.  This does not appear to prohibit 

employers from terminating group health 

plans. 

 

Nondiscrimination Rules 

Fully-insured group health plans are sub-

ject to the same nondiscrimination rules 

imposed upon self-insured group health 

plans under Section 105(h) of the Internal 

Revenue Code. 

 

Comment.  Employers with fully-insured 

group health plans were able to maintain dif-

ferent coverage with respect to certain highly 

compensated employees because those group 

health plans were not subject to nondiscrimi-

nation rules.  Those differences in coverage 

must now be revisited and revised to avoid 

nondiscrimination issues. 

  

Dependent Coverage 

For plan years beginning on or after Sep-

tember 23, 2010, all health plans will be 

required to allow dependent (but not nec-

essarily tax dependent) children to remain 

on a parent’s health plan until their 

twenty-sixth birthday if the child does not 

have coverage available (whether enrolled 

or not) through a job.  In 2014, the excep-

tion for coverage availability from a de-

pendent’s job will also disappear. 

 

Comment.  Plans that cover dependent chil-

dren must provide for coverage of unmarried 

children until age twenty-six.  There is no 

requirement to cover children of covered de-

pendent children.  The requirement is applica-

ble even if the child is not a tax dependent. 

 

Pre-existing Conditions 

Health plans and insurers will no longer 

be able to exclude pre-existing medical 

conditions from coverage for children un-

der the age of nineteen. 

 

Tax Credit 

Employers with ten or fewer employees 

with an average annual wage of $25,000 or 

less will be eligible for a tax credit of 35 

percent of health insurance costs.  Em-

ployers with between eleven and twenty-

five employees who have an average an-
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nual wage of up to $50,000 are eligible for 

partial tax credits on a sliding scale.  This 

tax credit will remain in place, increasing to 

50 percent of costs, for the first two years 

that an employer buys health coverage 

through a state exchange starting in 2014. 

 

Lifetime Limits 

All health plans, fully insured and self-

funded, will be barred from imposing an-

nual or lifetime caps on coverage.  Further, 

insurers or stop-loss providers will be un-

able to retroactively rescind coverage for 

any reason other than outright fraud. 

 

Insurers (in the case of fully insured plans) 

or plan sponsors of self-funded plans will 

be required to annually report to the federal 

government how much of a plan’s overall 

costs were spent on claims and how much 

was spent on non-claims administrative 

items.  This data will be aggregated and 

then used by the federal government to re-

view premium increases. 

 

Comment.  Plans may not impose lifetime limits 

and may only restrict annual limits, as deter-

mined by the Secretary of Health and Human 

Services, on the value of the essential benefits (as 

defined by PPACA) for any participant or bene-

ficiary.  For plan years beginning on or after 

January 1, 2014, group health plans and group 

health insurers may not impose any annual 

limit.  Otherwise, permissible lifetime or annual 

limits may be imposed on specified covered bene-

fits that are not essential health benefits. 

 

Preventive Care 

By no later than September 23, 2010, all 

health plans will be required to offer certain 

preventive care benefits with no employee 

cost sharing. These include certain evidence

-based items contained in the recommenda-

tions from the U.S. Preventive Services Task 

Force, such as: (i) screening adults for de-

pression; (ii) intensive behavioral dietary 

counseling for adult patients with known 

risk factors for cardiovascular and diet-

related chronic diseases; (iii) oral fluoride 

supplementation to preschool children 

older than six months; (iv) screening for 

high blood pressure in adults aged eighteen 

or older;  and (v) screening and behavioral 

counseling interventions to reduce alcohol 

misuse by adults, including pregnant 

women, in primary care settings. 

 

Other preventive care items that must be 

included in plans at no cost sharing include: 

(i) immunizations recommended by the Ad-

visory Committee on Immunization Prac-

tices of the Centers for Disease Control and 

Prevention; (ii) evidence-based preventive 

care and screenings for infants, children, 

and adolescents provided for in the compre-

hensive guidelines supported by the Health 

Resources and Services Administration; and 

(iii) additional women’s preventive care and 

screenings in comprehensive guidelines 

supported by the Health Resources and Ser-

vices Administration.    

 

Comment.  Plans must provide first dollar cov-

erage (i.e., no cost sharing) for certain evidence 

based preventive care (including well child care) 

and certain immunizations. 

 

Retiree Coverage 

Until the state exchanges take effect in 2014, 

or until the allocated $5 billion runs out, the 

federal government will temporarily rein-

sure 80 percent of the cost of an early re-

tiree’s medical claims that exceed $15,000 

but do not exceed $90,000. An early retiree 

is defined as one between the ages of fifty-

five and sixty-four.  The subsidy will be 

paid to the employer (in the case of a self-

funded plan) or the insurer and should re-

duce the cost of retiree medical coverage for 

both employers and employees. 

 

Comment.  For those employers who provide 

some form of retiree health benefits, this reim-

bursement is an opportunity to recoup some of 

the expense associated with the benefit. 
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DISCLAIMER 

The information contained 

herein is provided by Brucker 

& Morra, APC as general infor-

mation to clients and friends. 
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ship. These materials may be 

considered ATTORNEY ADVER-
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Employer Penalties 

Notwithstanding the obligation to comply 

with the reform requirements identified 

previously, there is generally no require-

ment for employers to offer the same cover-

age that insurers offering coverage in the 

exchange must offer. In fact, there is gener-

ally no requirement for employers to offer 

any coverage; however, employers with 50 

or more full-time employees (“Applicable 

Employer”) are subject to the following pen-

alties related to coverage that they offer or 

fail to offer to full-time employees: 

Applicable Employers who fail to offer 

any full-time employees health cover-

age must pay a penalty with respect to 

each full-time employee in any month 

in which any employee enrolls in and 

receives a subsidy for the exchange. The 

penalty is determined on a monthly 

basis and is the product of the total 

number of full-time employees of the 

employer for that month (including 

those employees who did not receive a 

subsidy for the exchange) and 1/12 of 

the applicable payment amount, which 

is $750 under PPACA.  

Applicable Employers offering coverage 

for any month to a full-time employee 

who is certified as having enrolled in 

the exchange and received a tax subsidy 

are subject to a penalty equal to the 

product of the total number of such em-

ployees (i.e., employees receiving the 

credit) and 1/12 of $3,000 (400% of the 

applicable payment amount, which is 

$750). The amount of the tax in this in-

stance is limited to 1/12 of $750 multi-

plied by the total number of the em-

ployer’s full- time employees. Note that 

an employee who is offered employer 

coverage is not eligible for a credit 

unless the employee’s required pre-

mium for the coverage exceeds 9.5% of 

the individual’s household income or 

the plan’s share of allowed costs under 

the plan is less than 60%. 

Applicable Employers who impose a 

waiting period of more than 60 days 

and less than 90 days must pay a pen-

alty for each full-time employee to 

whom the extended waiting period ap-

plies. The penalty is equal to $600 for 

each full-time employee to whom the 

excess waiting period is imposed. 

 

A large employer is defined as an employer 

(and any other employer within the same 

controlled group) who employed on aver-

age at least 50 full-time employees on busi-

ness days during the preceding year. How-

ever, an employer is not considered to be a 

large employer if the employer did not em-

ploy more than 50 full-time employees for 

more than 120 days during the preceding 

year. A “full-time employee” is defined as 

an employee who is employed on average 

at least 30 hours of service per week. Cer-

tain “seasonal workers” are not counted as 

full-time employees.  

 

Comment.  H.R. 4872 changes the monthly pen-

alty from 1/12 of $750 to 1/12 of $2,000 and it 

disregards the first thirty employees.  It also 

eliminates the penalty for waiting periods be-

tween 60 and 90 days.  Under H.R. 4872, part-

time employees are taken into account solely for 

purposes of determining if an employer has at 

least 50 employees. 

 

This On Benefits is provided as an update to 

clients and friends of Brucker & Morra, 

APC.  If you are an employer and would 

like to speak to us about your particular 

questions regarding your health and wel-

fare benefit arrangements and the implica-

tions of PPACA on those arrangements, 

please contact us.  

 

Brucker & Morra, APC 

www.pensionlawyers.com 
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