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The American Jobs and Closing Tax Loopholes Act
of 2010 (H.R. 4213) appears to be on its way to
President Obama’s desk. Among the provisions
of the omnibus bill is the late inclusion of the
Defined Contribution Fee Disclosure Act of 2010
(DCFDA).

The DCFDA creates new fee disclosure require-
ments and penalties for service providers to
defined contribution retirement plans including
profit sharing, 401(k) and ESOPs among others.
In this On Benefits we discuss the DCFDA and
what service providers and defined contribu-
tion retirement plan administrators must do in
order to comply with the soon-to-be law.

It is a requirement that plan sponsors pay cer-
tain retirement plan related fees, such as the
cost of designing a defined contribution plan.
But there are a wide range of fees that may be
paid by the plan sponsor, such as fees for in-
vestments (which generally constitute the vast
majority of a plan’s total fees), recordkeeping,
participant communications, and investment
advice or education. Many plan sponsors vol-
untarily pay for certain expenses that could be
charged to the plan, such as recordkeeping and
administrative expenses. On the other hand,
investment expenses, such as expenses of a par-
ticular mutual fund, are generally borne by the
participant whose account is invested in the

fund.

Many fees vary only slightly (if at all) based on
the number of participants in a plan. Accord-
ingly, on a per-participant basis, plan fees can
be much higher for small plans than for large
plans. On a similar point, many fees do not
vary with the size of a participant’s account.

Congress, in an effort to combat perceived

abuses in the variation of plan fees, has long
been advocating new fee disclosure require-
ments. In the last two years, several key law-
makers proposed differing versions of retire-
ment plan fee disclosure bills. Representa-
tives George Miller (D-Calif.) and Rob An-
drews (D-N.].) introduced the 401(k) Fair Dis-
closure for Retirement Security Act (H.R. 1984).
Senators Herb Kohl (D-Wis.) and Tom Harkin
(D-Iowa) introduced the Defined Contribution
Fee Disclosure Act (S. 401).  Representative
Richard Neal (D-Mass.) introduced the De-
fined Contribution Plan Fee Transparency Act
(H.R. 2779). All of the bills were intended to
provide transparency and to help plan par-
ticipants select the best and most cost-
effective investment options — a task that has
become increasingly important given the
number of plan participants relying almost
entirely on their plan for retirement.

The DCFDA appears to be a reconciliation of
the previously proposed bills. As such, it
amends the Internal Revenue Code of 1986
(IRC) and the Employee Retirement Income
Security Act of 1974 (ERISA) to provide dis-
closure rules relating to fees incurred in con-
nection with defined contribution plans to
plan administrators and plan participants.

Disclosures to Plan Administrators.

Under the DCFDA, service providers (which
is defined as any person providing admini-
stration, recordkeeping, consulting, invest-
ment management services, or investment
advice to a plan) are required, before entering
into a contract or arrangement with a plan
administrator (and for each year subsequent
to the initial contract year), to provide a writ-
ten statement to the plan administrator de-
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scribing the services to be provided and the
total annual revenue to be collected by the ser-
vice provider in connection with the plan
(disclosed in dollar amounts or as a formula as
discussed below). Additional required infor-
mation includes the allocation of revenue
among three categories (administration and
recordkeeping services, investment manage-
ment, and other services). The Secretary of
Labor is directed to develop safe harbors and
other guidance on the allocation of revenue
among the categories. Service providers with
contracts less than $5,000 in the aggregate are
exempt from the disclosure provisions.

The written statement must include the amount
of total expected annual revenue with respect
to the service provider’s services, the manner in
which such revenue will be collected, and the
extent to which such revenue varies between
specific investment options. The total expected
annual revenue includes: (i) any amount ex-
pected to be received during the plan year from
the plan, any participant or beneficiary, or plan
sponsor; and (ii) any amount in connection
with plan administration, recordkeeping, man-
agement, or investment services (including a
disclosure of transaction costs for each invest-
ment option). This amount must be expressed
as a dollar amount or as a percentage of assets.
Also, if expressed as a percentage, the service
provider must delineate the percentages appli-
cable to (i) and (ii).

Comment. Although most plan administrators
request the written statement from their service
providers at the initial contract stage, the
DCFDA now requires such information to be
furnished to plan administrators on an annual
basis.

The written statement must be provided to the
plan administrator at least annually except in
the case where total expected annual revenue is
less than $5,000. In the event that a service pro-
vider is required to provide the written state-
ment and fails to do so, the service provider
may be assessed a civil penalty of up to $1,000
for each day of noncompliance.

Comment. The civil penalty is substantial and
as a result, many service providers will work

expeditiously to comply with the written state-
ment requirement. However, such work will
likely increase service provider fees in order to
comply with the DCFDA.

The written statement, like other operative plan
documents, must also be provided by the plan
administrator to any participant or beneficiary
within 30 days after receipt of a request for
such information.

Disclosures to Plan Participants.

Prior to an employee’s eligibility to participate
in a plan, the plan administrator must provide
an employee with a notice describing the plan
and key characteristics of each investment op-
tion in the plan. The notice to the employee
must also include a plan fee comparison chart.
A plan administrator must also provide em-
ployees with quarterly benefit statements that
include information on each investment option
in which the employee is invested. Small plans
(those with fewer than 100 participants) may
provide the benefits statement on an annual
rather than quarterly basis.

Comment. Although most of the required dis-
closures to plan participants are not new, the
requirement to include a plan fee comparison
chart is new and will likely affect small plans
more than large plans. Large plans with invest-
ment committees are likely already provided
with the plan fee comparison chart on a quar-
terly basis by their service providers. In the
case of a small plan that lacks an investment
committee, the plan administrator will be rely-
ing upon its service providers to provide the
required comparison chart under the DCFDA.

If you would like to discuss how the DCFDA
affects service providers or plan administrators
of defined contribution plans, please contact
one of the attorneys at Brucker & Morra, APC
for additional information.
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