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On July 22, 2010, the three primary agen-

cies charged with regulating and enforcing 

the federal government’s health care re-

form effort (the U.S. Department of Treas-

ury, the U.S. Department of Health and 

Human Services, and the U.S. Department 

of Labor) released their latest set of interim 

final regulations implementing standards 

for appeal claim denials, rescissions of cov-

erage and other adverse decisions under 

the Patient Protection and Affordable Care 

Act and the subsequent Reconciliation Act 

(collectively, “PPACA”). 

 

In this On Benefits, we review the latest set 

of interim final regulations and explore 

how the new rules will help enforce the 

health care reform provisions.  

 

Prior to PPACA, many states did not have 

external review requirements for appeal 

claims under group health plan coverage. 

Now, in all states, consumers who disagree 

with the results of in-plan appeals can sub-

mit disputes to independent reviewers.  

With respect to individual health plans, 

insurers must incorporate the claims and 

appeals processes under state law and up-

date such processes in accordance with the 

interim final regulations.  States cannot set 

review standards that are looser than the 

new federal standards, but they can set 

stricter standards. 

 

Under the terms of the interim final regula-

tions, which are set to take effect in policy 

or plan years starting on or after Septem-

ber 23, 2010, group health plans must have 

an internal appeals process that: 

 

Allow consumers appeal when a 

group health plan denies a claim for a cov-

ered service or rescinds coverage. 
Gives consumers detailed information 

about the grounds for the denial of claims 

or coverage. 
Requires plans to notify consumers 

about their right to appeal and instructs 

them on how to begin the appeals process. 
Ensures a full and fair review of the 

denial. 
Provides consumers with an expe-

dited appeals process in urgent cases. 
 
If a consumer’s internal appeal is denied, 

the consumer will then be allowed to ap-

peal to a reviewer that is not employed by 

their group health plan or insurer.  The 

decision of the external review will be 

binding on the group health plan or in-

surer. 

 

However, the regulations will not apply to 

"grandfathered plans" that were in effect 

March 23, 2010. The regulations will apply 

to fully-insured and self-insured plans 

started or substantially changed after 

March 23, 2010. 

 

Further, the regulations provide that the 
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affected group health plan and insurer must 

pay for the external reviews.  However, the 

regulations do not include a provision refer-

ring to consumers who file frivolous, unjus-

tified or repeated appeals or requests for 

external reviews.  

 

The regulations provide that group health 

plans and insurers cannot charge more than 

$25 for an external review filing fee, and 

they cannot charge a consumer more than 

$75 per year for external review filing fees. 

 

The regulations further establish six new 

requirements in addition to those in previ-

ous Department of Labor claims regulations 

to include: 

 

1. Broadened definition of adverse benefit 

determination to include a rescission of 

coverage; 

2. A plan or issuer must notify a claimant 

of a benefit determine with respect to an 

urgent claim as soon as possible, but not 

later than 24 hours after the receipt of 

the claim; 

3. Additional criteria to ensure that a 

claimant receives a full and fair review, 

such as the requirement that the plan or 

issuer provide the claimant, free of 

charge, with any new or additional evi-

dence considered, relied upon, or gener-

ated by the plan in connection with the 

claim; 

4. New conflict of interest criteria to en-

sure that the claim or appeal are adjudi-

cated by independent and impartial 

persons; 

5. New standards regarding notice to en-

rollees by requiring a plan or issuer to 

provide notice in a culturally and lin-

guistically appropriate manner, contain 

sufficient information to identify the 

claim involved and include the reason 

or reasons of the adverse benefit deter-

mination among other requirements; 

and 

6. A rule that failure to strictly adhere to 

the requirements of the internal claims 

and appeals process will make the 

claimant deemed to have exhausted the 

internal claims and appeals process. 

Accordingly, the claimant may initiate 

an external review and pursue judicial 

review. 

 

Officials are estimating that the new rules 

will change the appeal rights of 31 million 

people in new employer plans and 10 mil-

lion holders of new individual plans in 

2011. 

 

Phyllis Borzi, assistant secretary for the Em-

ployee Benefits Security Administration at 

the Department of Labor, said that the new 

regulations are important because explana-

tions of claim denials are often unclear and 

incomplete.  “These rules will make the ap-

peals process clearer and more transpar-

ent,” Borzi said.  States have until July 1, 

2011, to establish or update their external 

appeals process to meet the new standards. 

 

Consumers in states where review processes 

fail to meet federal standards will have ac-

cess to a federal external review program, if 

their state fails to adopt the new standards 

in the regulations by July, 2011. 

 

In addition to setting new review standards, 

the government is establishing a $30 million 

grant program to establish and strengthen 

consumer assistance offices in states and 

territories. 

 

Officials estimate in an impact analysis that, 

in 2011, private-sector employer-sponsored 

plans will face about 85,000 internal appeals 

and 2,000 new external appeals, and that 

individual insurers will face about 53,000 

internal appeals and 200 new external ap-

peals. 

 

The total direct cost of the new appeal and 

review requirements will be about $50 mil-

lion in 2011, officials estimate. 
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DISCLAIMER 

The information contained herein is 

provided by Brucker & Morra, APC 

as general information to clients and 

friends. It should not be construed 

as, and does not constitute, legal 

advice on any specific matter, nor 

does this message create an attor-

ney-client relationship. These materi-

als may be considered ATTORNEY 

ADVERTISING in some states. 
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