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On July 16, 2010, the U.S. Department
of Labor issued interim final regula-
tions under the Employee Retirement
Income Security Act (“ERISA”) Section
408(b)(2). The new rules are designed
to assist plan sponsors and fiduciaries
in obtaining the information they need
from service providers, in order to as-
sess the reasonableness of the compen-
sation paid for services, and to satisfy
their ERISA reporting and disclosure
obligations.

The regulations note that the disclo-
sure requirements are independent of
ERISA’s general fiduciary obligations.
Furthermore, the regulations provide
that they also apply to the parallel pro-
hibited transaction provisions in Sec-
tion 4975 of the Internal Revenue Code
(“Code”), such that a failure to comply
would trigger not just personal liabil-
ity for the plan fiduciaries under ER-
ISA, but also prohibited transaction
excise taxes under the Code.

Background. Section 404(a) of ERISA
requires plan fiduciaries to act pru-
dently and solely in the interest of the
plan's participants and beneficiaries
when selecting and monitoring service
providers and plan investments. Fidu-

ciaries must act with the exclusive
purpose of providing benefits and de-
fraying reasonable expenses of admin-
istering the plan. Thus, plan fiduciar-
ies must ensure that arrangements
with their
"reasonable"” and

service providers are
that
"reasonable" compensation is paid for

only

services. Fundamental to a plan fiduci-
ary’s ability to make these decisions is
the availability of information suffi-
cient to enable the plan fiduciary to
make informed decisions about the
services, the costs, and the service pro-
vider.

The purpose of the new regulations is
to have the service provider give dis-
closure to the plan sponsor and fiduci-
ary in order to fulfill their obligations
to determine both the reasonableness
of what is being paid and the potential
conflicts of interest that may affect the
performance of those services.

Covered Plans. The plans that are
covered by the regulations include de-
fined contribution plans, defined
benefit plans and ERISA 403(b) ar-
rangements. Plans not covered by the
regulations are plans under ERISA 4
(b) including but not limited to SEP
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(Simplified Employee Pension), SIMPLE
IRAs, IRAs and Non-ERISA 403(b). The
regulations also do not apply welfare
benefit plans.

Covered Service Providers. Pursuant
to the regulations, a “covered service
provider” is a service provider that en-
ters into a contract or arrangement with
the covered plan and reasonably ex-
pects $1,000 or more in compensation,
direct or indirect, to be received in con-
nection with providing one or more of
the services (described below) pursuant
to the contract or arrangement, regard-
less of whether such services will be
performed, or such compensation re-
ceived, by the covered service provider,
an affiliate, or a subcontractor.

Disclosure. The following services by
covered service providers must be dis-
closed:

e Services provided as a fiduciary of
the plan, including investment man-
agers and anyone who gives invest-
ment advice to the plan in exchange
for a fee.

e Services provided as a fiduciary of
plan assets in which the plan has a
direct equity investment.

e Services provided by registered in-
vestment advisers.

¢ Certain recordkeeping or brokerage
services provided to a covered plan
that is an individual account plan
and that permits participants or
beneficiaries to direct the invest-
ment of their accounts, if one or
more designated investment alter-
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natives will be made available (e.g.,
through a platform or similar
mechanism) in connection with such
recordkeeping services or brokerage
services.

e Other services if they receive indi-
rect compensation — accounting, au-
diting, actuarial, appraisal, banking,
consulting (regarding investment
policy or objectives or selection or
monitoring of service providers)
custodial, insurance, investment ad-
visory, legal, recordkeeping, securi-
ties, brokerage, third-party admini-
stration or valuation.

Disclosure to a Plan Fiduciary. Prior to
providing services, the service provider
is required to disclose in writing the fol-
lowing information to a responsible
plan fiduciary (a fiduciary with author-
ity to cause the covered plan to enter
into, or extend or renew, the contract or
arrangement):

e A description of the services to be
provided pursuant to the contract or
arrangement.

e A statement that the service pro-
vider will provide services pursuant
to the contract or arrangement.

e A description of all direct and indi-
rect compensation to be received for
covered services (sales loads or
charges, deferred sales charges, re-
demption fees, surrender or ex-
change fees, account fees, the annual
expense ratio or operating expenses,
wrap fees, mortality or expense
fees).

e A disclosure of compensation paid
to the service provider and affiliates



or subcontractors, either on a trans-
action basis or on the net value of
the investment.

e A description of any compensation
payable upon termination of the
contract or arrangement.

e If recordkeeping services are pro-
vided, a separate identification of
the cost of the services.

e A description of the manner in
which the compensation will be re-
ceived, such as whether the plan
will be billed or the compensation
will be deducted directly from the
plan’s accounts or investments.

e Investment disclosure-fiduciary ser-
vices-a description of any compen-
sation that will be charged directly
against the amount invested in con-
nection with the acquisition, sale,
transfer of, or withdrawal from the
investment contract, product, or en-
tity (e.g., sales loads, sales charges,
deferred sales charges, redemption
fees, surrender charges, exchange
fees, account fees, and purchase
fees); a description of the annual op-
erating expenses (e.g., expense ratio)
if the return is not fixed; and a de-
scription of any ongoing expenses in
addition to annual operating ex-
penses (e.g, wrap fees, mortality
and expense fees).

Timing Requirements of the Disclo-
sure. A covered service provider must
disclose the information to the responsi-
ble plan fiduciary reasonably in ad-
vance of the date the contract or ar-
rangement is entered into, and extended
or renewed, with the following excep-
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tions:

1. When an investment contract, prod-
uct, or entity is determined not to hold
plan assets upon the covered plan’s di-
rect equity investment, but subse-
quently is determined to hold plan as-
sets while the covered plan’s invest-
ment continues, the required disclosure
must be provided as soon as practicable,
but not later than 30 days from the date
on which the covered service provider
knows that such investment contract,
product, or entity holds plan assets; and

2. The required disclosure relating to
any investment alternative that is not
designated at the time the contract or
arrangement is entered into must be
disclosed as soon as practicable, but not
later than the date the investment alter-
native is designated by the responsible
plan fiduciary.

A covered service provider must also
disclose a change to the information as
soon as practicable, but not later than 60
days from the date on which the cov-
ered service provider is informed of
such change, unless such disclosure is
precluded due to extraordinary circum-
stances beyond the covered service pro-
vider’s control, in which case the infor-
mation must be disclosed as soon as
practicable.

Enforcement. Anyone who sponsors a
retirement plan or selects the service
provider must request the disclosure
information. If the information is not
received, those who requested it must
notify the DOL within 90 days of the
request. Otherwise, those who re-
quested the information also are liable.



DISCLAIMER

The information contained herein is
provided by Brucker & Morra, APC as
general information to clients and
friends. It should not be construed as,
and does not constitute, legal advice
on any specific matter, nor does this
message create an attorney-client
relationship. These materials may be
considered ATTORNEY ADVERTIS-
ING in some states.

Comment. Plan sponsors should iden-
tify all service providers of retirement
plans and request the disclosures. Most
of the providers should have already
been identified because fee disclosures
are required for the plan’s Schedule C
for the 2009 annual report Form 5500
filing. In addition, the service providers
should be alert to pending regulations
that are expected to require similar dis-
closures be passed along to plan partici-
pants.

The effective date of these regulations is
July 16, 2011. Service providers not in
compliance as of July 16, 2011 will be
subject to the prohibited transaction
rules of ERISA Section 406 and the Code
Section 4975 penalties. This means that
a failure to disclose will result in pro-
hibited transaction excise tax penalties
of 15 percent of the fees, compounded
for each year that the violation contin-
ues. As the effective date approaches,
the required disclosures should be pro-
vided with enough lead time in advance
of July 16, 2011 to be in compliance as of
the effective date.
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