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On August 23, 2010, the three primary 

agencies charged with regulating and en-

forcing the federal government’s health 

care reform effort (the U.S. Department of 

Treasury, the U.S. Department of Health 

and Human Services, and the U.S. Depart-

ment of Labor) released guidance detail-

ing interim procedures for the external 

review process, including model notices 

both for internal claims and appeals and 

for external review processes, under the 

Patient Protection and Affordable Care 

Act and the subsequent Reconciliation Act 

(collectively, “PPACA”).  

 

In this On Benefits, we review the guidance 

and explore how it will help enforce the 

health care reform provisions. 

In our July 23, 2010 On Benefits, we ex-

plored the Interim Final Regulations for 

Health Plans for Internal Claims, Appeals 

and External Review issued on July 22, 

2010.  In that On Benefits, we discussed the 

requirement that non-grandfathered 

group health plans and issuers comply 

with the previously issued U.S. Depart-

ment of Labor guidance regarding claims 

procedures as well as the additional stan-

dards set forth in the regulations.  We also 

discussed that non-grandfathered group 

health plans and issuers in States without 

an applicable State external review proc-

ess must implement an effective external 

review process that meets the minimum 

standards established through future 

guidance.   

Generally, if a State has an external review 

process that meets, at a minimum, the con-

sumer protections set forth in the regula-

tions, an issuer or a group health plan sub-

ject to the State process must comply with 

the State process.  The regulations in-

cluded a transition period for plan years 

or policy years (in the individual market) 

beginning before July 1, 2011, during 

which the U.S. Department of Health and 

Human Services will work individually 

with States to assist in making any neces-

sary changes to incorporate additional 

consumer protections.  For group health 

plans and issuers not subject to an existing 

State external review process (including 

self-insured plans), a Federal process is to 

apply for plan years or policy years begin-

ning on or after September 23, 2010.  The 

guidance addresses the interim period for 

external review process for self-insured 

group health plans and issuers established 

under the regulations.   

Interim Federal External Review Process 

for Self-Insured Group Health Plans.  

The guidance provides a safe-harbor for 

non-grandfathered self-insured group 

health plans not subject to a State external 

review process, and therefore subject to 

the Federal external review process.  In the 

Interim Procedures for Federal External Review and Model 

Notices Relating to Internal Claims and Appeals and 

External Review Under PPACA 
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case of group health plan that is fully-

insured, the issuer has primary responsibil-

ity to comply with the interim final regula-

tions.  The safe-harbor applies for plan years 

beginning on or after September 23, 2010, 

and until superseded by future guidance.  

Until future guidance is issued, the U.S. De-

partment of Labor and the Internal Revenue 

Service will not take any enforcement action 

against a self-insured group health plan that 

complies with either the compliance method 

set forth in the EBSA Technical Release No. 

2010-01 (issued concurrently with the guid-

ance) or voluntary compliance with State 

external review processes.   

EBSA Technical Release No. 2010-01.  The 

external review processes set forth in the 

EBSA Technical Release are based on the 

Uniform Health Carrier External Review 

Model Act promulgated by the National 

Association of Insurance Commissioners 

(the NAIC Model Act) in place on July 23, 

2010.  The processes provide, among other 

items, the procedures for: (i) request for ex-

ternal review; (ii) preliminary review; (iii) 

referral to independent review organiza-

tions; and (iv) reversal of a decision.  Also 

included in the processes is the procedure 

for expedited external review. 

Comment.  The procedures set forth in the 

EBSA Technical Release do not include all 

the consumer protections of the NAIC 

Model Act.  For example, the procedures do 

not include the special provisions for claims 

relating to experimental or investigational 

treatment and do not include a government 

agency certifying and assigning independ-

ent review organizations.   

Voluntary Compliance with State External 

Review Processes.  Alternatively, States 

may choose to expand access to their State 

external review process to plans that are not 

subject to the applicable State laws, such as 

self-insured group health plans.  Those 

plans may choose to voluntarily comply 

with the provisions of the expanded State 

external review process.  The State external 

review process, however, must meet the 

Federal external review processes.  

Comment.  The guidance does not address 

the issue that may arise when a State 

chooses to expand access to their State ex-

ternal review process and that process is 

more stringent than the EBSA Technical 

Release 2010-01 standard.  For example, if a 

State process, as expanded, includes its cer-

tifying and assigning independent review 

organizations, must the self-insured group 

health plan comply with the stricter proc-

ess?   

Interim Federal External Review Process 

for Issuers.  For issuers in the individual 

market and the small group and large group 

health plan market, there will be an interim 

safe-harbor which will apply only for plan 

years or policy years beginning on or after 

September 23, 2010 and until superseded by 

future guidance.  During the limited interim 

enforcement period the U.S. Department of 

Health and Human Services will not take 

any enforcement action against an issuer 

that complies with the method as to-be-

determined by HHS.  The method will ei-

ther involve use of a State external appeals 

process or a temporary process established 

by HHS (presumably similar to the NAIC 

Model Act as incorporated in the EBSA 

Technical Release). 

Prior to July 1, 2011, HHS will issue further 

guidance as to which State external review 

processes have been determined to satisfy 

the minimum standards of the NAIC Model 

Act. 

Comment.  The guidance clarifies the exter-
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nal review processes as applicable to group 

health plans and issuers not subject to an 

existing State external review process 

(including self-insured plans).  Because the 

guidance does not apply to grandfathered 

plans, those plans may now more know-

ingly determine whether to maintain such 

status. 

Notices.  The guidance includes links to 

model notices that can be used to satisfy the 

disclosure requirements of the regulations.  

The model notices include: (i) a notice of 

adverse benefit determination; (ii) a notice 

of final internal adverse benefit determina-

tion; and (iii) a notice of final external re-

view decision.  Furthermore, the U.S. De-

partment of Labor will soon be posting on 

its website model language for the descrip-

tion of the internal claims and appeals and 

external review procedures for inclusion in 

the summary plan description to be pro-

vided to participants and beneficiaries.   
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DISCLAIMER 

The information contained herein is 

provided by Brucker & Morra, APC 

as general information to clients and 

friends. It should not be construed 

as, and does not constitute, legal 

advice on any specific matter, nor 

does this message create an attor-

ney-client relationship. These materi-

als may be considered ATTORNEY 

ADVERTISING in some states. 
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