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When a party in a divorce case seeks
bifurcation and early termination of marital
status, and there are retirement benefits
involved, Family Code §2337 provides
several options to protect the other party
“from any adverse consequences if the
bifurcation results in the loss of the other
party’s rights with respect to any retire-
ment, survivor, or deferred compensation
benefits under any plan, fund or arrange-
ment, or to any elections or options asso-
clated therewith, to the extent that the
other parlty would have been entitled to
those benefits or elections as the spouse
or surviving spouse of the party.” FC
§2337(c)(5). One of the first questions to
ask when analyzing which option to use is
whether the plan is covered by ERISA.

ERISA governs employee pension
benefit plans. How can you identify an em-
ployee pension benefit plan? Any plan
maintained by an employer that provides
retirement income to employees is an em-
ployee pension benefit plan under ERISA
§3(3). However, for purposes of this defini-
tion, the sole owner of a business and his
or her spouse are not considered employ-
ees. Thus, if they are the only employees,
and the only participants in the plan, then
the plan is not covered by ERISA.

If you determine that you are dealing
with an ERISA plan, then ERISA will affect
your choices under FC §2337(d)(2).
Why? First, under ERISA §514(a), ERISA
supersedes any and all state laws that
relate to employee benefit plans covered
by Title | of ERISA (“ERISA preemption”).
The purpose of ERISA preemption is to
ensure that plans and administrators are
subject to one uniform body of law and

need have only one set of administrative
procedures applicable in every state.

Second, under ERISA §206(d), the
creation, recognition, or assignment of a
right to any benefit payable with respect
to a participant to any other person gen-
erally is a prohibited assignment or alien-
ation of benefits (“Anti-Assignment”).
There is an identical provision in the In-
ternal Revenue Code, applicable to every
tax-qualified retirement plan (whether
covered by ERISA or not) which, if vio-
lated, jeopardizes the tax-qualified status
of the plan.

There is relief, however. ERISA §206
(d)(3) provides that Anti-Assignment
does not apply to qualified domestic rela-
tions orders (“QDROs”). Furthermore,
ERISA §514(b)(7) states that the broad
preemption provision in §514(a) does not
apply to QDROs. QDROs are also an
exception to Anti-Assignment under the
Internal Revenue Code.

Back to FC §2337(d)(2), where the
choices are as follows:

“(A) An order pursuant to Section
2610 disposing of each party's interest in
retirement plan benefits, including survi-
vor and death benefits.

“(B) An interim order preserving
the nonemployee party’s right to retire-
ment plan benefits, including survivor and
death benefits, pending entry of judgment
on all remaining issues.

“(C) An attachment to the judgment
granting a dissolution of the status of the
marriage, as follows:
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‘Each party (insert names and
addresses) is provisionally awarded with-
out prejudice and subject to adjustment by
a subsequent domestic relations order, a
separate interest equal to one-half of all
benefits accrued or to be accrued under
the plan (name each plan individually) as a
result of employment of the other party
aduring the marriage or domestic partner-
ship and prior to the date of separation. In
addition, pending further notice, the plan
shall, as allowed by law, or in the case of a
governmental plan, as allowed by the
terms of the plan, continue fto treat the par-
ties as married or domestic partners for
purposes of any survivor rights or benefits
available under the plan to the extent nec-
essary fo provide for payment of an
amount equal to that separate interest or
for all of the survivor benefit if at the time
of the death of the participant, there is no
other eligible recipient of the survivor
benefit”

The type of order described in (A) above
would be a QDRO, assuming it is drafted
to comply with the QDRO requirements.
The type of order described in (B) above
would be an interim QDRO, again assum-
ing it is drafted properly. Either of these
orders would comply with FC §2337(d)(2)
and should be enforceable against the
plan. The QDRO would actually divide the
benefit, which may or may not be desir-
able in a bifurcation. If dividing the benefit
is premature, then the interim QDRO is the
better choice. In essence, an interim
QDRO is a QDRO that orders the plan to
treat the former spouse as the surviving
spouse in the event of the participant’s
death, but does not divide the benefit.
These are the main points; there are many
nuances that are beyond the scope of this
article.

So why doesnt the attachment de-
scribed in (C) above protect the former
spouse in a bifurcation? First, the provi-
sional award of a separate interest does
not satisfy the statutory requirements to
qualify as a QDRO. For instance, it at-
tempts to award benefits, but does not
contain enough information for the plan to
determine how much the former spouse is
entitled to receive. It does not state the
period to which it applies, and when the
former spouse can receive the awarded
benefits. Since the attachment is not a
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QDRO, paying benefits based on the at-
tachment, or even segregating benefits
within the plan for the former spouse,
would violate Anti-Assignment. The at-
tachment would be preempted by ERISA
and not enforceable against the plan.

Second, the attachment orders the plan
to treat the former spouse as a surviving
spouse as allowed by law. Under ERISA,
a former spouse can be treated as a sur-
viving spouse only as provided in a
QDRO. Since the attachment does not
qualify as a QDRO, it does not preserve
the former spouse’s status as a spouse for
purposes of survivor benefits.

If the attachment is used in a bifurcation
involving an ERISA plan, and if the partici-
pant dies prior to entry of a QDRO, the
plan should reject the attachment and pay
benefits to the actual surviving spouse, if
any, or to the participant’s beneficiaries.

Can this situation be corrected retroac-
tively? Maybe. Under a Final Rule pub-
lished on June 10, 2010, the U.S. Depart-
ment of Labor clarified that a DRO other-
wise meeting the requirements of a QDRO
does not fail to be treated as a QDRO
solely because it is issued after, or revises
another, DRO or QDRO, or because of the
time at which it is issued. While retroactive
QDROs are now sanctioned under ERISA
in many circumstances, there are limits on
what can be accomplished retroactively.

According to recent case law, a QDRO
cannot assign to a former spouse the sur-
vivor rights that vested in a subsequent
spouse as of the participant’s retirement
date. It is this author's opinion that this
principle also applies to pre-retirement
surviving spouse benefits. Thus, if the par-
ticipant remarries and dies after the bifur-
cation but before a QDRO is entered, the
new spouse will be entitled to survivor
benefits from the plan and a later QDRO
cannot divest the new spouse of those
benefits.

In conclusion, as much as the attach-
ment to the judgment described in FC
§2337(d)(2)(C) is a simple and efficient
way to handle a retirement plan, it has its
limitations. For this reason, the attachment
is not the best option for an ERISA plan.



