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Group Health Plans May NOW Change Issuers

and Maintain “Grandfathered” Status Under PPACA
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November 16, 2010

The U.S. Departments of Health and Hu-
man Services, Labor, and Treasury (the
“Departments”) have issued an amend-
ment to the interim final rules for group
health plans and health insurance cover-
age relating to status as a grandfathered
health plan under PPACA (originally dis-
cussed in our June 15, 2010 On Benefits).
The amendment was issued on November
15, 2010 (to be published in the Federal
Register on November 16, 2010) in re-
sponse to a number of comments from
employer organizations and service pro-
viders that a group health plan would re-
linquish grandfathered status if it changed
issuers.

Generally, a group health plan in existence
on March 23, 2010
“grandfathered” and not subject to many
of the PPACA reforms provided that the
plan sponsor did not change policy issuers

would be

- changing from one insurance company
to another (among other requirements).
However, the grandfathered group health
plan regulations that followed PPACA
allowed self-funded plans to change third-
party administrators without losing status.

Employer organizations and service pro-
viders commented on the discrepancy in
permitting self-funded plans to change
third-party administrators so long as bene-

fit and costs remained the same while pro-
hibiting fully insured group health plans
from switching issuers even if the same
benefits are maintained. The Departments
noted that if a plan sponsor must stay
with the same issuer to keep the benefits
of having a grandfathered plan, the issuer
has undue and unfair leverage in negotiat-
ing the price of coverage renewals. The
Departments also noted that an issuer may
stop offering coverage in a particular mar-
ket or an insurance company may change
ownership without plan sponsor direction

or initiative.

Under the amendment, all plan sponsors
have the flexibility to maintain their
grandfathered group health plan but
change issuers or third-party administra-
tors. Allowing plan sponsors to shop
around may keep costs down while ensur-
ing individuals can keep the coverage they
have without undue or unfair leveraging
by issuers. Where an issuer stops offering
coverage, the group health plan sponsor
can maintain grandfathered status for
their plan under the amendment by
switching issuers. The Departments will
permit these changes in issuers so long
as the benefits and costs under the re-
placement issuer does not result in sig-
nificant cost increases, a reduction in
benefits, or other changes described in
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the original grandfathered group health
plan regulations (see our June 15, 2010 On
Benefits).

Comment. The amendment is applicable to
fully insured group health plans (self-
insured group health plans were already
permitted certain exceptions under the
grandfathered group health plan regula-
tions). The amendment is not applicable to
a change of issuer in the individual market
and any change of issuer in the individual
market would result in the loss of grand-
fathered status.

Comment. Plan sponsors must be careful as
the amendment is not applicable to many
previous changes in issuers. The amend-
ment applies to changes of issuer that are
effective on or after November 16, 2010.
The amendment does not apply retroac-
tively to changes of issuer that were effec-
tive before this date. Thus, if a plan sponsor
enters into an agreement on September 28,
2010 for a new policy to be effective January
1, 2011, then the amendment is applicable to
such change. However, if the agreement
was entered July 1, 2010 to be effective Sep-
tember 1, 2010, the amendment would not
be applicable and the plan would lose its
grandfathered status.



