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In late 2008, the Worker, Retiree and Employer 

Recovery Act of 2008 (“WRERA”) provided a 

one-year suspension of the required minimum 

distribution rules for 2009 (“RMD”) for quali-

fied plans, 403(b) plans, 457(b) plans and IRAs. 

 

On September 24, 2009, in IRS Notice 2009-82 

the Internal Revenue Service provided guid-

ance due to plan sponsors’ inability to timely 

modify their distribution procedures to accom-

modate those participants who wish to take 

advantage of the suspension of RMDs.  This 

guidance was the result of some participants 

receiving RMDs they were not required to re-

ceive, and some participants not realizing that 

they could roll the RMD to an IRA or another 

qualified plan.  In the Notice, the IRS also pro-

vided an extension of the 60 day rollover pe-

riod under Internal Revenue Code §402(c) to 

November 30, 2009 for those amounts to be 

rolled over in accordance with the Notice. 

 

RMD Overview.  IRC §401(a)(9) provides that 

participants in qualified plans and IRAs are 

generally required to begin taking distributions 

no later than April 1 of the calendar year after 

the calendar year in which they attain age 70 ½ 

(with the exception of an individual covered by 

a qualified retirement plan who are still em-

ployed by the plan sponsor and own 5% or less 

of the employer).  All subsequent RMDs must 

be taken by the end of each calendar year.  

Roth IRAs are not subject to the RMD rules 

during the individual’s lifetime.  However, 

beneficiaries are subject to post-death mini-

mum distribution rules that apply to tradi-

tional IRAs.  Failure to take RMDs trigger a 

50% excise tax under IRC §4974, payable by the 

individual or the individual’s beneficiary on 

Form 5329. 

 

Relief to Plan Sponsors.  Due to late enact-

ment of WRERA, plan sponsors were unable to 

modify their plans relating to 2009 RMDs 

(qualified plans generally require the RMDs).  

Furthermore, plan sponsors were not sure of 

the options available to them with respect to 

RMDs that may have been made in 2009, but 

were not required, as well as participant avail-

able rollover options. 

 

The Notice provides that a qualified plan will 

not be treated as failing to be operated in accor-

dance with its terms during the period begin-

ning on January 1, 2009 and ending on Novem-

ber 30, 2009 as a result of:  (1) distributions that 

equal the 2009 RMDs or distributions that are 

part of a series of substantially equal distribu-

tions that were or were not paid by the plan; (2) 

participants and beneficiaries not being given 

the option by the plan of receiving or not re-

ceiving the 2009 RMD; or (3) a direct rollover 

option that was or was not offered by the plan 

for 2009 RMDs or for other amounts that can be 

rolled over in accordance with the rollover 

relief in the Notice (the Notice provides relief 

for these “extended RMDs” that include annual 

payments over the life of the participant or for 

a period of at least 10 years).  The Notice also 

provides sample plan amendments to bring 

plan documents into compliance with this 

guidance.  The plan amendment must be 

adopted by the last day of the first plan year 

beginning in 2011 but must be consistent with 

the desired operation pursuant to the Notice. 
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Relief for Plan Participants.  Pursuant to the 

Notice, the 2009 RMD payments to a partici-

pant in 2009 will not be treated as ineligible for 

rollover.  Such payments can be rolled over 

provided the other rollover rules of the IRC are 

satisfied and the plan allows for such rollover.  

In order to provide relief to participants who 

have already received a RMD in 2009, but who 

did not know whether the amount received 

could be rolled over, the IRS has extended the 

60 day rollover period, for any 2009 RMD and 

for any additional payments that are part of a 

qualifying series of substantially equal pay-

ments, so that the period ends no earlier than 

November 30, 2009.  Thus, the participant will 

have until November 30 to either: (1) roll the 

RMD back into the plan (the plan document 

must be amended to allow for the acceptance 

of rollover contributions); or (2) roll the RMD 

or extended RMD over to an IRA. 

 

Relief for IRA Owners.  IRA owners who have 

already received 2009 RMDs in 2009 have an 

extension of the 60 day rollover period so that 

it ends no earlier than November 30, 2009.  

However, because the one-rollover-per-year 

rule was not changed, no more than one distri-

bution from an IRA in 2009 will be eligible for 

this relief. 

 

* * * 

 

IRS Notice 2009-75, issued September 8, 2009, 

provides clarification of the taxation of roll-

overs from a qualified plan to a Roth IRA.  The 

clarification applies to 401(k) or profit sharing 

plans, 403(a) annuity plans, 403(b) plans and 

457(b) plans. 

 

The Notice provides that in the case of a roll-

over from a qualified plan to a Roth IRA where 

the distribution is not made from a designated 

Roth account, the taxable amount is calculated 

as if the distribution were not rolled over (i.e., 

the taxable amount is the amount rolled over 

minus any after-tax money that is rolled over).  

A distribution from a designated Roth account 

in a qualified plan is not taxable when rolled 

into a Roth IRA, regardless of whether the dis-

tribution is a qualified distribution at the time 

of the rollover. 

 

AGI Limitations and Joint Filing Require-

ments.  The Notice clarifies how the modified 

adjusted gross income (AGI) limits and joint 

filing requirements apply to rollovers from 

qualified plans to Roth IRAs.  Before January 1, 

2010, a non-Roth rollover from a qualified plan 

to a Roth IRA is only permitted if the distrib-

utee’s modified AGI does not exceed $100,000 

and, if married, the distributee files a joint re-

turn with his spouse.  On or after January 1, 

2010, the $100,000 limit and joint filing require-

ment do not apply to such distributions.  If a 

distributee’s modified AGI exceeds $100,000 or 

he does not file a joint return, the distributee 

can roll the distribution over to a non-Roth IRA 

before 2010, and then convert to a Roth IRA on 

or after January 1, 2010.  Neither the $100,000 

AGI limit nor the joint filing requirement apply 

to rollovers from a designated Roth account in 

a qualified plan to a Roth IRA. 

 

Pursuant to the Notice, converting qualified 

plan or IRA money to a Roth IRA in 2010 can 

also spread the tax liability from the Roth con-

version over two tax years (2011 and 2012). 

 

The Pension Protection Act of 2006 provided 

for the ability to roll non-Roth money from a 

qualified plan into a Roth IRA and it has gener-

ally been available since January 1, 2008.  How-

ever, the AGI limits and joint filing require-

ments have precluded many participants from 

taking advantage of this Roth conversion roll-

over option.  With these limits and restrictions 

going away in 2010, plan sponsors can expect 

to see an increase in interest and discussion 

around this rollover option. 

 

The only way an individual can take advantage 

of this opportunity is by rolling money out of 

the qualified plan into a Roth IRA upon termi-

nation of employment, retirement or by way of 

an in-service distribution.  However, most 

plans do not permit in-service distributions 

prior to a specific age (59 ½).  Plan sponsors 

should consider whether it makes sense to al-

low in-service distributions in 2010, which 

higher-income participants could then roll over 

into a Roth IRA (before tax rates increase).   
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DISCLAIMER 

The information contained 

herein is provided by Brucker & 

Morra, APC as general informa-

tion to clients and friends. It 

should not be construed as, and 

does not constitute, legal advice 

on any specific matter, nor does 

this message create an attorney-

client relationship. These mate-

rials may be considered ATTOR-

NEY ADVERTISING in some states. 
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